INTRODUCTION
The integration of ethics into the law curriculum continues to pose a formidable challenge to law professors who often express discomfort in developing ethical theory in case analysis as something alien to traditional legal reasoning. This article takes the position that coverage of ethics in legal education is a reasonable extension of the "legal realism" movement of the 1930s. This argument is based upon the doctrines of the founder of legal realism, Oliver Wendell Holmes, Jr., and other legal scholars who contributed to the jurisprudential school of "legal realism." Contemporary legal education ought to integrate the ethical paradigm into legal studies as an extension of the traditional jurisprudence of legal realism. A thorough analysis of case decisions demands such a conviction. The elimination of ethical discussion from legal education assures loss of student value orientation and moral growth.
The purpose of this article is not to suggest that the law somehow seeks out ethical theory for its epistemological justification. The ethical paradigm 2 serves to trace the rationale of the courts and enhances student comprehension of the ethical choices involved in the decision-making process. Legal education should provide value choices within the ethical paradigm as a way to reach alternative social results. The argument that proposes a legal analysis, which omits the ethical perspective, conceals judicial value choices and misconstrues the normative judgments of the courts. The utilization of the ethical paradigm will assist both scholars and students in their search for value choices present in decisional law. This is hardly the first proposal that ethics is an appropriate and necessary discipline to be synthesized with legal education.
3 Nevertheless, this article demonstrates that ethical theory provides a way to explain legal argument, which itself represents an extension of legal realism. This is illustrated by a discussion of some of the Burger and Rehnquist Court decisions within the context of the ethical paradigm.
Part I of this article provides an overview of the legal realism movement. Although the legal scholars who developed the movement proferred various versions of its metaphysics, their consensus reveals an aversion to the "rule of law" as the guiding principle of jurisprudence. Instead, the primary focus of the legal realism movement was legal education that would bring about politically desirable social ends.
Part II briefly surveys the ethical paradigm and reviews its ethical construct. This author suggests that some legal realists, unlike Justice O.W. Holmes, would have approved of ethical case analysis. The article proposes that the ethical paradigm can be readily used in legal education because of its adaptability to case analysis.
Part III offers a review of First Amendment cases from the Burger and Rehnquist Courts using the ethical paradigm as an extension of legal realism. This perspective suggests a methodology suitable to case analysis, as ethics becomes relevant to legal education when construed as an augmentation of legal realism. Part III further argues that the omission of ethical analysis from case decisions prevents the development of student value orientation and moral growth.
Part IV contends that the ethical paradigm is a logical extension of legal realism, which applies to values not found in appellate court decisions traditionally used in legal education. Extending legal realism to include the ethical paradigm in case analysis will enhance moral development and intensify the social, economic, and political awareness of the student. 
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I. HISTORICAL OVERVIEW OF LEGAL REALISM

A. Justice Holmes' Early Attack on Legal Formalism
Justice Holmes has been characterized by legal scholars as "historically significant for his contribution to the subversion of an untenable orthodoxy."4 This repudiation is a reference to legal fundamentalism, which embraced the rule of law as the guiding standard of jurisprudence. Holmes' seminal work, The Common Law, was published when he was a thirty-nine-year-old professor at Harvard Law School. It is perhaps best known for its often cited language:
The life of the law has not been logic: it has been experience. The felt necessities of the time, the prevalent moral and political theories, intuitous of public policy, avowed or unconscious, even the prejudices which judges share with their fellow-men, have had a good deal more to do than the syllogism in determining the rules by which men should be governed.
5
Justice Holmes would argue that decisional law should reflect reality and at some level become public policy, which incorporates the evolving social arrangements of a free society. This theory contradicted the classical legal reasoning of the late nineteenth century, which viewed case law as apolitical and unconcerned with social reality. The latter position posits a legal landscape contoured by the legislature rather than discovered through the judicial process. Holmes' famous dissent in Lochner v. New York, announcing that "general propositions do not decide concrete cases," 6 became a rallying cry for the nascent movement of legal realism opposed to classical legal orthodoxy.
Justice Holmes' essay, The Path of the Law, 7 written while he was a judge on the Supreme Judicial Court of Massachusetts, emphasized the objective of legal study as the prediction of a judge's decision.8 4. KAPLAN To Holmes, knowing how a judge would rule on a particular set of facts became more significant than the rule of law. Holmes abhorred the juxtaposition of law and ethics and admitted his way of analyzing a contract "stinks in the nostrils of those who think it advantageous to get as much ethics into the law as they can." 9 Holmes' theory of a contract excluded a duty to perform and emphasized the contract as an allocation of risk.1O He substituted an "objective" approach to contracts with the "subjective" approach followed by the courts.'" Lawyers were told by Holmes not to confuse morality with law.12 To Holmes, the lawyer of the future was "the man of statistics and the master of economics."13 Ethics and the rule of law should not contaminate the operative factual consideration of a case, posited Holmes. Holmes insisted that "[t]o have doubted one's own first principles is the mark of a civilized man." 1 4 He would refer to his own beliefs as "can't helps" insisting that others were under no obligation to share them.1 5 Holmes was an agnostic who adopted the Darwinian social philosophy of survival of the fittest.1 6 This evolutionary philosophy may account for his statement that "[t]he important phenomenon is. . . the justice and reasonableness of a decision, not its consistency with previously held views."
17 Law, according to Holmes, "should correspond with the actual feelings and demands of the community, whether right or wrong."' 8 Hardly the stuff of ethical theory! Holmes' basis of morality was the conception of law as an evolving social policy, rather than as a theory of the ethics of social justice.
B. The Development of Legal Realism in the 1930s
The Realists borrowed from Holmes a vision of law as an opera- 20 Llewellyn was a thirty-seven-year-old law professor who had taught at Columbia Law School for seven years before publishing The Bramble Bush. Llewellyn is known to both lawyers and law students as the principal drafter of the Uniform Commercial Code. In 1930, he published a law review article on the new realist jurisprudence, which criticized Roscoe Pound, renowned scholar and Dean of Harvard Law School.
2 1 Dean Pound's response 22 attacked the Realists and resulted in Professor Llewellyn's publication of a survey of twenty legal scholars from Yale and Columbia on their opinions of the accuracy of Pound's argument. The census created a heated debate among law professors on the nature of legal realism. 23 Pound was a pre-World War I legal progressive and founder of the school of sociological jurisprudence. His "Liberty of Contract" paper of 1909 argued for the connection of the social sciences with law. Dean Pound wrote:
[Tihe entire separation of jurisprudence from the other social sciences... was not merely unfortunate for the science of law on general considerations, in that it necessitated a narrow and partial view but was in large part to be charged with the backwardness of law in meeting social ends... and the gulf between legal thought and popular matters of social reform. Not a little of the world-wide discontent with our present legal order is due to modes of... juridical method[s] which result from want of "team-work" between jurisprudence and the other social sciences. Dean Pound's disapproval of the Roosevelt administration's New Deal political and social programs accounts for his controversy with some of the legal realist scholars of the 1930s. 25 However, both Professor Llewellyn and Dean Pound claimed loyalty to Justice Holmes.26 Recall that Holmes left little room for emotion or feeling in his philosophy. Holmes had written that "at the bottom of all private relations, however tempered by sympathy and all the social feelings, is a justifiable self-preference."27 He did not believe in the natural law or moral ideas as the legal framework of society. 28 The legal realist saw Holmes' jurisprudence as a means to resolve "[t]he conflict between fixed, mechanical concepts of law and dynamic, progressive ideas in politics."
29
Realism was a method of scrutinizing a transaction while letting it dictate its own arrangements and rules rather than imposing exterior regulations.30 It stimulated proposals for legal reform and value orientation although such values were not found in the decisions of appellate courts or other materials commonly used in legal education. Professor Llewellyn believed that legal realism was not an ideology or coherent legal philosophy, but rather a method or technique, which could be used by legal scholars regardless of their philosophy. 32 He suggested that no scholar would have to adopt the methodology of legal realism as the single or even primary mode of analysis. 
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It should be noted that legal realism was not without its critics. Legal scholars of the 1940s found Justice Holmes to be amoral and attacked legal realism as well as Holmes. However, what emerged from Holmes and was later refined by the legal realists was a theory that law is indeed political and involved with social phenomena. The legal realists related law to other disciplines. Their casebooks acknowledge the reliance on history, sociology and psychiatry as relevant to legal education. 39 Although there was an aversion to formal ethics, especially by Holmes and Frank, the opening of the law by the legal realist provides room for case analysis by a utilization of the ethical paradigm.
II. THE ETHICAL PARADIGM
A. Ethical Theory
Ethical theory is the study of the nature and justification of ethical principles.
4 0 From the generally accepted ethical theories that appear in ethics literature, principles can be developed that may apply to case analysis. Ethical theory is generally divided into teleological and deontological ethics. 41 All ethical arguments can be classified under one of these theories:
(1) Teleology is derived from the Greek word "telos" meaning end or consequences. Teleological theories are often called consequentialist theories and assert that the morality of an action is determined by its consequences. 42 There are various kinds of teleological theories, the most common of which are ethical egoism and utilitarianism.
Ethical egoism measures the morality of an act by how it maximizes the benefit for oneself or an institution. 43 How others are affected as a result of the act is irrelevant. This theory justifies actions generally considered immoral, such as dumping toxic waste or filing a fraudulent tax return.
Utilitarianism gauges the morality of an act by the determination of its consequences upon all those affected by the act. This viewpoint is commonly expressed as "the greatest good for the greatest number." The theory weighs alternative courses of action to the act, then chooses the option which maximizes the benefits for all concerned. As a majoritarian paradigm, utilitarianism could lead to judicial deference and neutrality by avoiding ethical confrontation. For example, allowing police without probable cause to set up highway roadblocks to check drivers for drunkenness may be in the best interest of all concerned, but it abrogates the civil rights of individual citizens to be free from unreasonable searches under the Fourth Amendment.44 Seen in such light, the United States Constitution is a counter-majoritarian document.
(2) Deontological theory maintains that actions are not justified by their consequences, since the action itself has intrinsic value beyond its consequences. Derived from the Greek word meaning duty, deontology claims that a morally right action must satisfy the demands of justice in that it represents the rights of others, or because one has promised to perform an act. 45 Deontology provides, by way of example, the ethical basis for the fulfillment of a contractual commitment.
A further explanation of deontology is found in the ethical theories of Immanuel Kant. Kant argued that it is each individual's duty to conduct himself rightly because moral duty is absolute and unconditional.46 Kant called this binding moral law a "categorical impera- According to Kant, only actions that are invariably universalizable may be moral. Kant stated, "I ought never to act except in such a way that I can also will that my maxim should become a universal law." 4 8 Our conduct ought to respect human beings as ends in themselves. He argued, "[a]ct in such a way that you always treat humanity, whether in your own person or in the person of any other, never simply as a means, but always at the same time as an end."4 9 This principle, as the basis of human dignity, places all people as full members of the human community and demands that we take human rights seriously.50 Our legal principle of "equal opportunity" supports that proposition.
R. BUCHHOLZ, FUNDAMENTAL CONCEPTS AND PROBLEMS IN BUSINESS ETHICS
Distributive justice involves the process used, generally by the state, to fairly distribute benefits and resources to society. How this is to be justly achieved presents a problem. Why should one person deserve more than another? Do we decide exclusively on the basis of the contribution that person has made to society? John Rawls, a professor of philosophy at Harvard University, has advanced the ethical theory of deontology based on the philosophy of Kant. His book, A Theory of Justice, 51 states that the purpose of his philosophy is "to present a conception of justice which generalizes and carries to a higher level.., the social contract as found, say, in Locke, Rousseau, and Kant . . . [following] the guiding idea . . . that the principles of justice for the basic structure of society are the object of the original agreement." 52 Rawls argues that all people of goodwill would agree on two principles of justice: 50. See generally, R. DWORKIN, TAKING RIGHTS SERIOUSLY (1978) (positing that to take rights seriously one must treat all people as members of the human community and the weaker members are entitled to the same concern and respect as the more powerful).
J. RAWLS, A THEORY OF JUSTICE 136 (1971)
. Rawls argues that we should evaluate social arrangements by imagining a "veil of ignorance" regarding our status in society that would prevent us from distributing justice in a way that would benefit us at the expense of others. Id.
52. Id. at 11.
2. Social and economic inequalities are to be arranged so that they are both: (a) reasonably expected to be to everyone's advantage, and (b) attached to offices and pogitions open to all under conditions of fair equality of opportunity.
3
One could consider the application of Rawls' ethical principles to the Americans with Disabilities Act as well as the Civil Rights Act of 1964. The Disabilities Act 54 prohibits discrimination against the estimated 43 million Americans who suffer from a physical or mental disability.
5 5 Rawls' philosophy furthers collective social and economic equality.
Although ethical theory gives further rationalization beyond this brief survey, 56 the principles of teleology and deontology may be used as the basis for the ethical paradigm in case analysis.
B. The Ethical Paradigm as a Logical Augmentation of Legal Realism
The ethical paradigm may be expressed as a method with which to ethically analyze a case. A sedulous use of the ethical paradigm will assure the student's understanding of the process. This author argues that legal realism provides, as stated by Karl Llewellyn, a method or technique which can be used by legal scholars regardless of their philosophy. 
A. The Burger Court
The Burger Court decided many cases during the Chief Justice's tenure from 1969 to his retirement in 1986. One of its most significant First Amendment decisions was Rosenbloom v. Metromedia, Inc.,60 in which the defendant radio station broadcasted news of Rosenbloom's arrest for possession of pornography. 61 The report stated that as a result of Rosenbloom's arrest, the police had found a main provider of obscene material. 62 When Rosenbloom sued the radio station for libel,63 the jury found in his favor and awarded him substantial damages. 64 The Court of Appeals for the Third Circuit reversed and held that although Rosenbloom was not a public figure, the Warren Court's New York Times Co. v. Sullivan 6 5 standard applied. 66 That rule, enunciated in a decision written by recently retired Justice Brennan, states that libel suits may not be brought by public officials unless they can prove "actual malice." 67 In Rosenbloom, Justice Brennan wrote that New York Times v. Sullivan should extend to defamatory falsehoods relating to private persons if the statement concerned matters of general or public interest. 68 An application of the ethical paradigm to Rosenbloom would reveal a teleological argument. The benefit of news to the general or public interest outweighs the benefit to Rosenbloom's right to privacy. This reflects a utilitarian analysis, which considers "the greatest good for the greatest number." 69 According to that ethical principle, the morality of broadcasting a libelous statement is justified, in the absence of actual malice, because the public interest demands that people have a greater right to hear the news than the protection of an individual's privacy.
This theory was later rejected by the Burger Court in Gertz v. Robert Welch, Inc.,70 in which a policeman was convicted of murder and the victim's father retained Gertz to sue the policeman in a civil action. 71 An article in the John Birch Society magazine claimed that the policeman's murder trial was a communist plot to weaken the local police and implied that Gertz had a criminal record. 72 When Gertz sued for libel, the jury found in his favor. 73 The court of appeals set aside the verdict, ruling that the New York Times v. Sullivan standard as stated in Rosenbloom should apply. 74 The Supreme Court reversed, refusing to apply the New York Times test to private individuals, and found for Gertz. 75 Justice Powell, writing for the majority, held that although the states may establish the liability standard in a libel suit, they may not impose strict liability for defamatory speech. 76 The Court's dictum that constitutionally protects opinion speech states:
Under the First Amendment there is no such thing as a false idea. However pernicious an opinion may seem, we depend for its correction not on the conscience of judges and juries but on the competition of other ideas. But there is no constitutional value in false statements of fact. In Gertz, the Court supports the deontological ethics of a state statute that establishes a right to sue. One could find support in Gertz for judicial approval of Kant's Categorical Imperative or Rawls' principles of justice that each person should have an equal right to the most extensive basic liberty compatible with similar liberty for others. 78 The underlying ethical theory is that our conduct ought to respect human beings as ends in themselves. 
B. The Rehnquist Court
